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Abstract 
The Indian Penal Code (IPC) is the main criminal code of India.(Dubber 

2015) It is a comprehensive code intended to cover all substantive aspects 

of criminal law. The code was drafted in 1860 on the recommendations of 

first law commission of India established in 1834 under the Charter Act of 

1833 under the Chairmanship of Thomas Babington Macaulay. Into force in 

British India during the early British Raj period in 1862.( Hannah More 

1875)  However, it did not apply automatically in the Princely states, which 

had their own courts and Ladylegal systems until the 1940s. The Code has 

since been amended several times and is now supplemented by other 

criminal provisions. This paper gives an awareness that public servants too 

have restriction in exercising their duties, they cannot misuse their powers. 

This research paper focuses on sections 21, 76, 77, 78, 79, 96 to 106, 131 to 

140, 172 to 190 of Indian penal code 

A person who works for the state or for local government, such as a 

judge or teacher. Public Servants are entrusted with a number of duties and 

liabilities. At the same time they are rested with powers and discretionary 

powers.(Ridley 1987) People offer bribe to the public servants to get their 

works done. In fact corruption and bribery have become the root causes of 

Indian poverty. Section 21 of Chapter – II (General Explanations) defines 

“Public Servant”. The objectives of this research is to find person falling 

under the description of public servant and analyze the exceptions 

provided to public servants.  

The second objective is to examine the loopholes in the exceptions 

provided with critically analyze of case laws relating to provisions of IPC. 

Key Words:Indian penal code, public servant, criminal law, local 

government, officers. 
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1. Introduction 

IPC is the law of crimes, any person committing any kind of crime is punished 

and charged. IPC is known to be the most important criminal code of India. The 

Indian Penal Code in its fundamental structure is a record that comprise of the 

rundown of the considerable number of disciplines and cases that a man who 

carries out any sort of a wrongdoing is to be held subject and charged with. 

(Sapozhnikov et al. 2016) It covers any Indian resident or a man of Indian 

source. The special case to this archive is that any sort of military or military 

wrongdoings can't be charged based on Indian Penal Code. They have an 

alternate devoted rundown of laws and the Indian Penal Code can't supersede 

any piece of it.
1
  

The Indian Penal Code IPC is the fundamental criminal code of India. It reaches 

out to the entire of India but to the province of Jammu and Kashmir.(Amin 

Wani et al. 2017) The starting draft of Indian Penal Code was defined in the 

year 1860 and this was done under the supervision of the First Law Commission 

which was led by Lord Macaulay.  

The main Penal Code appeared in the year 1862 and from that point forward 

number of amendments have been made in the code. It is a complete code that 

expects to cover all the substantive parts of criminal law. In the Jammu and 

Kashmir the Indian Penal Code is known as Ranbir Penal Code(RPC). 

This research has a wide scope, as it explains how public servants are protected 

by laws and statutes at the same time They misuse their powers and certain 

punishments are also framed if they are proved to be guilty. Public servants 

work for the welfare of the public, they are exempted from punishments if their 

act is in good faith.  Through this research people come to know about the 

extension of powers of public servants. This paper gives an awareness that 

public servants too have restriction in exercising their duties, they cannot 

misuse their powers. This research paper focuses on sections 21, 76, 77, 78, 79, 

96 to 106, 131 to 140, 172 to 190 of Indian penal code.
2
 The problem discussed 

in this research is that public servants misuse the exceptions provided to them 

under IPC. The Research question is whether public servants misuse the 

exceptions provided to them under IPC. Aim of this research is to find person 

falling under the description of public servant and to analyse the exceptions 

provided to public servants. The next aim is to examine the loopholes in the 

exceptions provided and to analyse the case laws relating to the provisions 

discussed in this paper. 

  

                                                
1
 Law of Crimes - P.S.A. Pillai 11th edition 2012 

2
 Indian Penal Code bare act- universal law publication 2017 
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2. Objectives 

 To find person falling under the description of public servant.  

 To analyze the exceptions provided to public servants. 

 To examine the loopholes in the exceptions provided. 

 To critically analyze the case laws relating to provisions of IPC. 

 Hypothesis 
 Null Hypothesis  

Public servants misapply the exceptions provided under IPC. 

 Alternate Hypothesis  

Public servants do not misapply the exceptions provided under IPC. 

 Research Question 

Whether public servants misuse the exceptions provided to them? 

3. Review of Literature 

Indian penal code,1860 was known to be the law of crimes. (P.S.A. Pillai, 2012) 

it systematically and clearly provides an in depth analysis of all categories 

offences incorporated in the code. This book gives explanation about essentials 

of crimes, stages of crimes and the jurisdiction of code. Definition of public 

servant and the exceptions provided to them are also explained int this book. 

Sanction to prosecute a public servant is not required if the alleged offence was 

committed when he was not discharging official duty. (Code 1872) Criticism of 

a public servant in good faith does not amount to defaming.(Code 1872; 

Chapman 1988). No magistrate shall order an investigation and no investigation 

shall be conducted against a person who is or who was a magistrate or a public 

servant (Sithannan 2014). In the Case central bureau of investigation vs ramesh 

gelli the CBI filed charge sheet against the chair and executive director of the 

global trust bank (India & Bhattacharyya (Ph. D.) 1994). Conviction of 

Corruption charge against public servant is solved in appellate court or the 

revisions court (Klitgaard 1984) Cases like Emperor vs j.a. Finan, Mukesh vs 

the state of madhya pradesh And Kantibhai valiji bhai vs state of gujarat(Mathur 

& Jain 2013) are referred in this research paper. Bhupendrasinh A. Chudasama 

vs State of Gujarat was took as the major discussion in this paper. Difference 

between government servant and public servant is explained in the research 

paper. Civil servants are the bureaucratic, top class employees, whereas a public 

servant can be in top ranks and even in the worker class.(Raadschelders 2016). 

Public servants Unlawfully engaging in trade (Mathur & Jain 2013; Verma 

2014) Red tapism(Gupta 2012) is all a part in this paper. Police has dropped 

sedition charges(V et al. 2017). Bare Act used for this research was universal 

law publication. 
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4. Study Design 

The researcher has used analytical research methodology and descriptive 

research methodology. That is researchers has used facts on information already 

available and analyzed those facts to make a critical evaluation of the material. 

Analytical research involves secondary data. A meta analysis is a quantitative 

method of review. Descriptive research is used to obtain information concerning 

the current status of a phenomena and to describe “what exists”. 

 Public Servants and Exceptions Provided to them under Indian  
 Penal Code 

Section 21
3
 

The words “public servant” denote a person falling under any of the 

descriptions hereinafter following namely:-
4
 

Second. Every Commissioned Officer in the Military, Naval or Air Forces of 

India; 

Third. Every Judge including any person empowered by law to discharge, 

whether by himself or as a member of any body of persons, any adjudicatory 

function;] 

Fourth. Every officer of a Court of justice (including a liquidator, receiver or 

commissioner) whose duty it s, as such officer, to investigate or report on any 

matter of law or fact, or to make, authenticate, or keep any document, or to take 

charge or dispose of any property, or to execute any judicial process, or to 

administer any oath, or to interpret, or to preserve order in the Court, and every 

person specially authorised by a Court of Justice to perform any of such duties. 

Fifth. Every juryman, assessor, or member of a panchayat assisting a Court of 

justice or public servant; 

Sixth. Every arbitrator or other person to whom any cause or matter has been 

referred for decision or report by any Court of justice, or by any other 

competent public authority; 

Seventh. Every person who holds any office by virtue of which he is 

empowered to place or keep any person in confinement; 

Eight. Every officer of the Government whose duty it is, as such officer, to 

prevent offences, to give information of offences, to bring offenders to justice, 

or to protect the public health, safety or convenience; 

                                                
3
 Public servants under IPC https://www.casemine.com 

4
 Indian penal code- bare act- universal law publication. 
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Ninth. Every officer whose duty it is, as such officer, to take, receive, keep or 

extend any property on behalf of the Government, or to make any survey, 

assessment or contract on behalf of the Government, or to execute any revenue 

process, or to investigate, or to report, on any matter affecting the pecuniary 

interests of the Government, or to make, authenticate or keep any document 

relating to the pecuniary interests of the Government, or to prevent the 

infraction of any law for the protection of the pecuniary interests of the 

Government.
5
 

Tenth. Every officer whose duty it is, as such officer, to take, receive, keep or 

expend any property, to make any survey or assessment or to levy any rate or 

tax for any secular common purpose of any village, town or district, or to make, 

authenticate or keep any document for the ascertaining of the rights of the 

people of any village, town or district; (Indian penal code, 1860)  

In the case, state of Maharashtra vs Laljit rajshi the special judge held that 

members of managing committee of the co-operative societies and the chairman 

of such co-operative societies do not fall under the description of public 

servants and thus convicted. (P.S.A.Pillai, 2011) 

 Exceptions Provided to Public Servants 
 Mistake of Fact 

Section 76 of Indian Penal Code 1860, says that Act done by a person bound, or 

by mistake of fact believing himself bound, by law. (Indian penal code, 1860). 

If a person commits an offence not by mistake of law but by mistake of fact in 

good faith believing himself to be bound to do that act. For example, A is a 

military officer shot a man with the order of his superior. A has committed no 

offence. (P.S.A.Pillai, 2012) 

Section 79 of Indian penal code 1860, reads like, Act done by a person justified, 

or by mistake of fact believing himself justified, by law (Indian penal code, 

1860). If a person commits an offence not by mistake of law but by mistake of 

fact in good faith believing himself to be justified to do that act. For example, 

A, in good faith seizes B in order to bring him before the legal authority. Here A 

has committed no offence, despite it may turn out that B was acting in self 

defence.  

Ignorantia juris non excusat which is otherwise called ignorantia legis neminem 

excusat is a legal maxim holding that a man who is uninformed of a law may 

not escape obligation for damaging that law only on the grounds that he or she 

was unconscious of its substance.
6
 

This guideline is for the most part appropriate to criminal cases. The target of 

                                                
5
 SC expands the definition of public servant under prevention of corruption Act, 1988 (Aug 08, 2016) 

https://www.internationallawoffice.com 
6
 General exceptions IPC https://www.slideshare.net 
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this maxim is that if numbness is viewed as a reason, a man accused of criminal 

offences or a subject of a common claim would only case that she/he is 

uninformed of the law being referred to keep away from obligation.  

It might be noticed that, obliviousness of a city law isn't permitted to pardon any 

individual who is of the time of carefulness from the punishment for its breach, 

for each such individual will undoubtedly know the rule that everyone must 

follow directing his lead, and she/he is assumed so to know (People v. Klock, 

55 Misc. 46 N.Y. Region Ct. 1907).  

While considering Mens Rea in Statutory Offences, no less than one thing is 

perfectly clear, to be specific, that it doesn't include confirmation that the 

blamed realised that he was perpetrating a criminal offence. It has dependably 

been acknowledged as a proverbial rule that obliviousness of the law is no 

reason. Were the position else clearly the council's workmanship could be 

mocked unpredictably, a guilty party taking consideration to guarantee that he 

didn't make himself aware with the law.  

In any case, the maxim ignorantia juris non excusat has no importance to the 

instance of a man looking to recoup back cash paid by him in misunderstanding 

of his legal rights. Therefore, we can state that, said legal maxim is concerning 

the general population, that numbness can't be argued in reason of wrongdoings, 

however that is not the situation in common cases. Bona fide and good faith are 

the major ingredients of mistake of fact. 

In the case, State of West Bengal vs Shiv Mangal Singh police officers were 

patrolling outskirts of town, during night hours some gang attacked the patrol 

and assistant commissioner of police was injured. Deputy commissioner of 

police ordered to open fire. Two members of that gang died. The act of police is 

protected under section 76 and 79.  

 Judicial Acts 

Section 77 of the code says about the Act of judge when acting judicially. Any 

act of a judge done when exercising any power given by law in good faith is not 

an offence. Section 78 of IPC says that any Act done in pursuant to the 

judgement or order of court is not an offence. These sections protects acts done 

by a judge. Section 19, of IPC defines the word „judge‟ when section 19 and 77, 

78 read together we come to know that judge is also a public servant. 

In the case, Yaqui Ali vs State of Rajasthan the court held that the magistrate 

who initiated parallel criminal proceedings under section 145 and 147 of the 

CrPC had no power to give that judgement and it was contempt of court. It was 

only a error of judgement and this act of judge is protected under judicial 

officers protection Act, 1850.
7
  

  

                                                
7
 Law of crimes- P.S.A. Pillai 11th edition 2012 
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 Accident 

Section 80 of IPC says that any Act done by accident without any criminal 

intention or knowledge when doing lawful manner through lawful means and 

with proper care and caution is not an offence. For example, A hits a man 

accidentally without any criminal intention, here the act of A is excusable and it 

is not an offence. 

In the case, Bhupendrasinh A. Chudasama vs state of Gujarat the accused 

constable was on duty with his patrol. The accused shot his senior accidentally. 

As his Act was without any precaution and care the Supreme Court held that the 

constable is liable with the witness of his colleagues and he was given life 

imprisonment. 

 Necessity 

Section 81 of IPC says that an act of a person which causes harm and done by 

knowing its consequences but to prevent other big harm. Nothing is considered 

as an offence being done for a reason to prevent some big harm, that act may be 

a wrongful act and the doer might have did that knowing the seriousness of that 

act. That person is protected under this section when his/her act is proved to be 

done in good faith. For example, A a police officer, pulls down houses so that 

he can stop the spreading of fire. He did this in good faith so he can protected 

under section 81. Doctrine of necessity is a defence against criminal liability. It 

is very important to know that this section does not preferably refer to greater 

evil or lesser evil,  but effectively deals with the case of „lesser evil‟.(Bottigliero 

2004) 

In the case Gopal Naidu vs Emperor the full bench of madras high court held 

that the act of police officer is not an offence. Because revolver in the hand of 

drunken man is really dangerous and to stop him police officers disarmed and 

restrained him. 

 Act done in Good Faith 

Section 92 of the code says that any wrongful act or harm caused in good faith 

even without the consent of that person is not an offence, but at the same time 

this exception does not apply to Act caused with the intention to cause death 

and some more provisions are given for this exception. For example, A tiger 

takes off a person in order to protect the man police shot down the tiger. Here 

the act of police is not an offence and they are not liable.(Cassidy 2000) 

Difference between Public Servant and Government Servant 

Individuals frequently get stir up when attempting to separate between both 

these terms, Civil Servant and Public Servant. Aside from numerous alikes, 

both these bear a thick contrast that plainly separated them. Government worker 

and Public Servant, both are the administration employments, however 

individuals in them two are assigned through very surprising example. 

Government employees are picked by the administration offices through the 
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focused exams like Public Service Commission and Central Service 

Commission, while open hirelings are picked by division composed test and 

meetings.
8
 Government employees are the bureaucratic class that are constantly 

named for the clerical activity. In the event of Public Servant, both the white 

and hands on occupations are advertised.  

Government workers are the bureaucratic, top class representatives, though an 

open hireling can be in top positions and even in the laborer class. 

(Raadschelders 2016) Government workers are the representatives assigned on 

top positions, while open hirelings are utilized on both, best and base positions. 

Government workers are constantly assigned for cubicle work, though open 

hirelings can be assigned for both, the white and manual occupation. For the 

most part, government workers have more pay and offices than the general 

population hirelings. Government employee is designated absolutely on justify, 

while nepotism and preference can work for arrangement of an open worker.
9
 

Government employees are dependably profoundly instructed, however a center 

pass can be an open hireling. As government employees are on first rate of 

associations or divisions, they have more duty than the general population 

workers. 

 Public Servants Misapplying the Exceptions: Bupendersinh.  
  A Chudasama vs State of Gujarat 
  Facts of the case 

One armed constable of Special Reserved Police (SRP) shot at his superior 

(Head Constable) while the patrol was perambulating around Khampla Dam site 

(in Gujarat State) at the night of an overcast day in July 1983. The victim died 

on the spot. The petitioner was charged and tried for the offence committed, 

however the trial judge engaged uncertainty about his complicity and acquitted 

him. The Division Bench of the High Court of Gujarat, while re-evaluating the 

entire proof on an interest documented by the State, felt no bit of uncertainty 

that it was a cut throat murder executed by the petitioner.  

Now, the petitioner filed an appeal according to the rights given under section 2 

of Supreme Court (Enlargement of Criminal Appellate Jurisdiction) Act, 1970.  

The victim of the firearm shot was Ukadbhai Radvabhai. Head Constable of S. 

R. P. who was posted alongside other police staff at Khampla Dam site which 

was then in threat by virtue of substantial precipitation. Appealing party was 

distributed to the same company and was put underneath the expired. A few 

Skirmishes created and expired had reprimanded the appealing party on the 

ground of neglect in the release of the work assigned to him. Arraignment case 

is that appealing party was of a truculent disposition and as he did not lightly 

take the castigation flung against him by the expired he was grabbing for an 

                                                
8
 Difference between public servant and government servant- https://www.quora.com 

9
 Difference between public servant and government servant- Beth Kobliner 

https://in.answers.yahoo.com 
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appropriate chance to retaliate. On the night of 2.7.1983 had noticed the litigant 

strolling close to the pinnacle of the Dam. He pointed his rifle at the perished 

and drew four shots into his indispensable parts which caused his end in a trice. 
10

 

After death examination of the dead body uncovered, bury alia, one gun twisted 

on the back of the correct shoulder with darkening of the skin and its leave 

twisted was on the left axilla with a major empty pit through which lung tissues 

projected; another passage twisted on the correct scapula, its leave twisted on 

the fifth vertebra with tearing of skin and muscle over a region of 3" x 3", 

another section twisted beneath the left gluteal overlap with balckening of the 

skin and its exit would was on the upper gluteal crease. There was no debate 

that passing of expired was expected to piercing of slugs from a fire fighter. For 

this situation appealing party owned the demonstration of shooting the rifle. He 

embraced the following guard which he submitted in composing under the 

watchful eye of the trial court when he was inspected under Section 313 of the 

Code of Criminal Procedure, the material parts of which extricated beneath:  

"I was doing watching obligation with the administration rifle, and at around 

7.45 P.M. when it was total dim I drew close to the scaffold for continuing 

towards the esteem tower. At that point I saw a fire close to the pinnacle and 

saw somebody moving. I presumed that some lowlife was going to confer 

fiendishness with flame on the valve tower.
11

 As I couldn't distinguish the 

moving individual because of need of light I yelled at him to stop. In any case, 

there was no answer. So I continued further and rehashed the yell, and still there 

was no answer. I needed to start shooting in release of may obligations. I heard 

the sound of something tumbling down. I at that point detailed the occurrence to 

the people who were in the workplace. At the point when constable Laxmansinh 

(PW-2) and Jayantrajsinh (PW-3) landed subsequent to seeing the body of the 

casualty they educated me that it was Ukadbhai Radvabhai who got projectile 

wounds." 

Trial court felt that the barrier adaptation is very plausible and subsequently he 

is qualified for the advantage of uncertainty. High Court found that the trial 

court turned out badly in engaging such an uncertainty on the certainties of the 

case. High Court took specific not of specific conditions which showed that 

litigant was nutring grouse against the deceased. 

  Arguments 

The constable of Special Reserved Police was not protected under any 

provisions of IPC as he shot his head constable purposefully. The statements 

given by his colleagues proves that, the accused had some problems with his 

superior before itself. He took advantage of the situation and shot the victim.  

                                                
10

 Bhupendrasinh A. Chudasama vs state of Gujarat- Thomas https://indiankanoon.org 
11

 Case laws relating to exceptions given to public servants under IPC- https://www.legalcrystal.com 
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PW-3 Jayantrajsinh-An associate of both expired and appealing party- portrayed 

the episode which resulted trade of words amongst litigant and perished. The 

witness additionally said that when he knew in regards to report he grabbed it 

from the expired and persuaded him to desist from sending it to the bosses, yet 

later when he heard that the appealing party was smoldering with sourness 

towards the perished he came back to him. One most critical condition is, report 

was gathered by the police from the sack of the perished after his passing. There 

is no debate with respect to the origin of that report.
12

  

The confirmation for this situation, in the light of the affirmations made by the 

appealing party, has limited to the accompanying focuses: Appellant had 

discharged his rifle and the perished who was on his obligation, supported the 

slug wounds and passed on. As the High Court watched, it would have been a 

short proximity terminating. This could be construed from the darkening of the 

skin around two passage wounds. Learned direction for the litigant initially 

fought that since appealing party was releasing his official obligations he is 

qualified for exoneration. No individual can assert resistance from chargeable 

murder just on the ground that the slaughtered someone else in release of his 

official obligations unless such executing would fall inside the ambit of any of 

the special cases listed in Chapter IV of the IPC. Set against the said legitimate 

position learned direction made an undertaking to bring it inside the extent of 

Section 80 of IPC which peruses along these lines; Nothing is an offense which 

is finished coincidentally or incident, and with no criminal goal of information 

in the doing of a legal demonstration in a legal way by legal means and with 

appropriate care and alert." The primordial necessity of the said special case is 

that the demonstration which slaughtered the other individual ought to have 

been done "with appropriate care and alert". The very reality that blamed shot 

his own partner at short proximity without knowing the personality of his 

objective bears a resemblance to absolute passing of any care and alert. It 

appears to us that litigant did not even remotely engage the thought advancing a 

request that his demonstration of executing the expired was finished 

unintentionally or disaster, leave separated alternate fixings important to frame 

the directly under the said exception. Contention on that score, consequently, 

merits dismissal through and through at the limit. 

The accused adopted the following defence which he submitted in writing 

before the trial court when he was examined under Section 313 of the Code of 

Criminal Procedure, the material portions of which extracted below: 

"I was doing patrolling duty with the service rifle, and at about 7.45 P.M. when 

it was absolute dark I came near the bridge for proceeding towards the value 

tower. Then I saw a flame near the tower and saw somebody moving. I 

suspected that some miscreant was about to commit mischief with fire on the 

                                                
12

 Dont aid public servant convicted of corruption: SC- T. Padmanabha Rao - THE HINDU- 

https://www.thehindu.co.in  
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valve tower. As I could not identify the moving person due to want of light I 

shouted at him to stop. But there was no reply. So I proceeded further and 

repeated the shout, and still there was no reply. I had to open fire in discharge of 

may duties. I heard the sound of something falling down. I then reported the 

incident to the persons who were in the office. When constable Laxmansinh 

(PW-2) and Jayantrajsinh (PW-3) arrived after seeing the body of the victim 

they informed me that it was Ukadbhai Radvabhai who received bullet 

injuries”.
13

  

The points of the petitioner says that he shot him from a little longer distance 

but according to the post-mortem report the dead body revealed, inter alia, one 

fire arm wound on the back of the right shoulder with blackening of the skin 

and its exit wound was on the left axilla with a big hollow cavity through which 

lung tissues protruded; another entry wound on the right scapula, its exit wound 

on the 5th vertebra with tearing of skin and muscle over an area of 3" x 3", 

another entry wound below the left gluteal fold with blackening of the skin and 

its exit would was on the upper gluteal fold. There was no dispute that death of 

deceased was due to piercing of bullets from a fireman. 

The report shows that the gun shot was from much lesser distance. From this it 

is clear that the defence provided by the accused is not true. 

The petitioners tried to protect the constable through section 80 of Indian penal 

code.  

An act without intention or an unexpected act can be called an Accident. It is a 

General Exception which exempts the accused from punishment in IPC. It is 

defined in Section 80 of the Code which reads thus: Nothing is an offence 

which is done by accident or misfortune, and without any criminal intention or 

knowledge in the doing of a lawful act in a lawful manner by lawful means and 

with proper care and caution. 

The ingredients that is must to defend themselves with the exception- Accident 

is that the act of the person must have happened accidentally or without control 

and there should no criminal intention or knowledge of what is going to happen 

because of the Act. The act of the accused was lawful and done lawful manner 

and with proper care and caution. 

When we go deep into this section we can know that the act should have 

happened accidentally or out of the control of the accused. There should be no 

intention or knowledge of the accused in doing that Act. The act should be 

lawful and done in a lawful manner. Above all the act must be done with proper 

care and caution. Here in this case the accused Act was done with no proper 

care and caution.  

  

                                                
13

 What actions can you take against a public servant who insults or hit you- Anubav Pandey in general 
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 Judgement 

In the light of the aforesaid discussion there is no scope to conclude that 

appellant had any right of private defence to property. Accordingly, the court 

confirmed the conviction and sentenced and dismissed the appeal.
14

 

5. Conclusion 

From the above explained case it is expressed that public servants also misuse 

and misapply the exceptions provided to them. Law wants to protect the people 

maintaining law and order but the situation turns like people who must maintain 

law and order disobey the laws. Indian law is not biased, always it upholds 

equality. If a normal person commits a crime he is punished similarly the law 

punishes convicted public servants also. The above paper proves null hypothesis 

that public servants misapply the exceptions. 
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